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PART C1: AGREEMENTS AND CONTRACT DATA

Cl.1: FORM OF OFFER AND ACCEPTANCE

C1.1.1: OFFER
The Employer, identified in the Acceptance signature block, has solicited offers to enter into a contract in
respect of the following works:

CONTRACT NO. ZNBO00948/00000/00/IXO/INF/21/T: PROVISION OF ROUTINE AND SAFETY
MAINTENANCE ON VARIOUS ROADS WITHIN THE UNDERBERG ZONE - HLANGANANI AREA
OFFICE

The Tenderer, identified in the Offer signature block below, has examined the documents listed in the
Tender Data and addenda thereto as listed in the Tender Schedules, and by submitting this Offer has
accepted the Conditions of Tender.

By the representative of the Tenderer, deemed to be duly authorised, signing this part of this Form of Offer
and Acceptance, the Tenderer offers to perform all of the obligations and liabilities of the Contractor under
the Contract including compliance with all its terms and conditions according to their true intent and
meaning for an amount to be determined in accordance with the Conditions of Contract identified in the
Contract Data.

The offered total of the prices inclusive of Value Added Tax is:

This Offer may be accepted by the Employer by signing the Acceptance part of this Form of Offer and
Acceptance and returning one copy of this document to the Tenderer before the end of the period of validity
stated in the Tender Data, whereupon the Tenderer becomes the party named as the Contractor in the
Conditions of Contract identified in the Contract Data.

Signature: (of person authorised to SigN the tENUEN) .....ccoiuiiiiiiii e
Name: (Of SIgNALOrY iN CAPILAIS) ..eeeeiveieieiiiiiiie ettt et e e e s et e e e s nnbr e e e s s nnneeeeas
(0= To T (a1 A VA (o) BT o] 1 =1 (0] V) TP
Name of Tenderer: (OrganiSALION) .........cooi ittt e e e et e e e e e e sabe e e e e e e anbbreeeeenneeeas
o o | =3 PP RPPT
Telephone number: ... E-mail: oo
Witness:
Yo g = L = PP PR P RT PP

NamMe: (IN CAPILAIS) ..vveeeiiiieeiiii e e e

[Failure of a Tenderer to sign this form will invalidate the tender]
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This form is to be completed by the Employer only

C1.1.2: ACCEPTANCE

By signing this part of the Form of Offer and Acceptance, the Employer, identified below, accepts the
Tenderer’'s Offer. In consideration thereof, the Employer shall pay the Contractor the amount due in
accordance with the Conditions of Contract identified in the Contract Data. Acceptance of the Tenderer's
Offer shall form an agreement between the Employer and the Tenderer upon the terms and conditions
contained in this Agreement and in the Contract, that is the subject of this Agreement.

The terms of the contract are contained in

Part C1 Agreements and Contract Data (which includes this Agreement)
Part C2 Pricing Data

Part C3 Scope of Work

Part C4 Site Information

and the schedules, forms, drawings and documents or parts thereof, which may be incorporated by
reference into Parts C1 to C4 above.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto
listed in the Tender Schedules as well as any changes to the terms of the Offer agreed by the Tenderer and
the Employer during this process of offer and acceptance, are contained in the Schedule of Deviations
attached to and forming part of this Agreement. No amendments to or deviations from said documents are
valid unless contained in this Schedule, which must be duly signed by the authorised representatives of
both parties.

The Tenderer shall within two weeks after receiving a completed copy of this Agreement, including the
Schedule of Deviations (if any), contact the Employer’s Agent (whose details are given in the Contract Data)
to arrange the delivery of any bonds, guarantees, proof of insurance and any other documentation to be
provided in terms of the Conditions of Contract identified in the Contract Data at, or just after, the date this
Agreement comes into effect. Failure to fulfil any of these obligations in accordance with those terms shall
constitute a repudiation of this Agreement.

Notwithstanding anything contained herein, this Agreement comes into effect on the date when the
Tenderer receives one fully completed original copy of this document, including the Schedule of Deviations
(if any). Unless the Tenderer (now Contractor) within five days of the date of such receipt notifies the
Employer in writing of any reason why he cannot accept the contents of this Agreement, this Agreement
shall constitute a binding contract between the parties.

1o = 101 =PRI OUPRPPPPN
N =T a = (o= o1 2= ) PSR PRRP
(0T o F- o] | 4724 TP PP UUUPUPPPPTRPN
Name of EMpPloyer: (OrganiSALtION) .........cciii ittt e e e s et e e e e e e s s bt e e e e e e e e e annes ceas

F o o TS PP PP PP PP PUPPRPP PP
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This form is to be completed by the Employer and
the successful tenderer only, upon acceptance
of the successful tenderer’s offer

C1.1.3: SCHEDULE OF DEVIATIONS

The extent of deviations from the tender documents issued by the Employer prior to the tender closing date
is limited to those permitted in terms of the Tender Data and the Conditions of Tender.

A Tenderer’s covering letter shall not be included in the final contract document. Should any matter in such
letter, which constitutes a deviation as aforesaid, become the subject of agreement reached during the
process of offer and acceptance, the outcome of such agreement shall be recorded here.

Any other matter arising from the process of offer and acceptance either as a confirmation, clarification or
change to the tender documents and which it is agreed by the Parties becomes an obligation of the contract
shall also be recorded here.

Any change or addition to the tender documents arising from the above agreement and recorded here shall
also be incorporated into the final draft of the Contract.

1 SUD O
(DL = V| PP PPPUPOPPRR
2 SUD O
[ T=] = 11 £ T
3 101 =T TP
[ T=] = 11 £SO TT
4 ST U] o J=To] PP PP T PPTPUPURTTRN
[ 7S = 11 £
5 101 o= TR
[ 1Y = 11

By the duly authorised representatives signing this Schedule of Deviations, the Employer and the Tenderer
agree to and accept the foregoing Schedule of Deviations as the only deviations from and amendments to
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the documents listed in the Tender Data and addenda thereto as listed in the Tender Schedules, as well as
any confirmation, clarification or change to the terms of the offer agreed by the Tenderer and the Employer
during this process of offer and acceptance.

It is expressly agreed that no other matter whether in writing, oral communication or implied during the
period between the issue of the tender documents and the receipt by the Tenderer of a completed signed
copy of this Agreement shall have any meaning or effect in the contract between the parties arising from
this Agreement.

FOR THE TENDERER:

LS Lo [ = U = PSSR
LI E= 101 TP
102 T - T3 1 4V OO O PP PPPPRTPPI

Tenderer: (Name and address of 0rganisation) ............ccccveviiiiiiiiie e

Witness:
S0 L= 1101 €= O PSP PP OPPPPR PP

V= T 1= PTR

FOR THE EMPLOYER:

S AU . oo ————————
NV = 10 =
AP A Y. oot oo ——————————

Employer: (Name and address of OrganiSation) ............cooiiuiiiiiiaein et ee e e

Witness:
S0 L = 1001 = PRSPPI

V= T =5 RPTR
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C1.2: CONTRACT DATA

Cl.2.1: CONDITIONS OF CONTRACT
Cl211 GENERAL CONDITIONS OF CONTRACT

This Contract will be based on the ‘General Conditions of Contract for Construction Works, Third Edition
(2015)’, issued by the South African Institution of Civil Engineering (abbreviated title: ‘GCC 2015’).

It is agreed that the only variations from the GCC 2015 are those set out hereafter under
“C1.2.1.2 SPECIAL CONDITIONS OF CONTRACT".

Cl12.1.2 SPECIAL CONDITIONS OF CONTRACT

C1.2.1.2.1 GENERAL

These Special Conditions of Contract (SCC) form an integral part of the Contract. The Special Conditions
of Contract shall amplify, modify or supersede, as the case may be, the GCC 2015 to the extent specified
below, and shall take precedence and shall govern.

The clauses of the Special Conditions of Contract hereafter are numbered “SCC” followed in each case by
the number of the applicable clause or subclause in the GCC 2015, and the applicable heading, or (where a
new special condition that has no relation to the existing clauses is introduced) by a number that follows
after the last clause number in the GCC 2015, and an appropriate heading.

C1.2.1.2.2 AMENDMENTS TO THE GCC 2015

SCC11 Definitions

SCC 1.1.1.14: delete “Commencement Date” in the definition and substitute “date of commencement of the
Works”.

Add the following to the end of Clause 1.1:

“SCC 1.1.1.35 “Construction Manager” means the person approved of in writing by the Employer’s Agent,
as the Contractor’s representative on Site.

SCC4.1.1 Extent of Contractor’s obligations

Add the following new paragraphs to the end of Clause 4.1.1:

“If the Contractor fails to achieve the monetary value of the contract participation goal stated in the Contract
Data for local labour content in terms of Part E: Expanded Public Works Programme of section
C3.3 Particular Specifications in Part C3: Scope of Work, the Contractor shall be liable to the Employer for a
sum calculated in accordance with the Contract Data and the aforementioned Scope of Work as a penalty
for such underachievement.

SCC 4.4.2 Subcontractor to be approved

Add the following to Clause 4.4.2:

“The Contractor shall comply with the subcontracting restrictions stated in the Contract Data.”

SCC 4.10.1 Engagement of employees

Add the following to Clause 4.10.1:
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“The contractor shall pay rates and wages, and observe conditions of labour, which are not lower than those
established for the trade or industry where the work is carried out, as stated in the Contract Data.”

SCC5.3.1 Commencement of the Works

Delete the first sentence of Clause 5.3.1 and substitute the following:

“The Employer’s Agent shall give the Contractor not less than 7 days’ notice of the date of commencement
of the Works on which date the Contractor is instructed to commence carrying out the Works, save as may
be otherwise provided in the Contract, or be legally or physically impossible. The date of commencement of
the Works shall be within the period after the Commencement Date stated in the Contract Data.”

SCC5.3.3 Time to instruct commencement of the Works

Delete Clause 5.3.3.

SCC 5.14.4 Certification of Completion

Insert the following in the first sentence after the words “has been duly completed,”:

“and the Contractor has submitted the information stated in the Contract Data,”.

SCC 5.14.6 Occupation by the Employer

Add the following to Clause 5.14.6:

“The use of any completed roadway or parts of the Works, whether for unhindered use by the public or for
accommodation of traffic, while other parts are being constructed, shall not constitute occupation of the
Works by the Employer.”

SCC 6.2.1 Delivery of security

In the last two lines of Clause 6.2.1, delete the words “the type of security for the due performance of the
Contract, as selected in the Contract Data” and replace them with the words “a fixed performance
guarantee as security for the due performance of the Contract in accordance with the Contract Data Part A:
Data Provided by the Employer”.

Delete the entirety of Clause 6.2.2 and replace it with the following:

“SCC 6.2.2 Contractor failing to provide security

If the Contractor fails to provide the required fixed performance guarantee within the time period stated in
the Contract Data, or if the performance guarantee shall differ substantially from the pro forma, it shall
legally be deemed that the Contractor has selected a security of ten per cent retention of the value of the
Works without limiting the Employer’s right to terminate the Contract in terms of Clause 9.2.”

SCC 6.2.3 Validity of performance guarantee

Delete the entirety of the first sentence of Clause 6.2.3 and replace it with the following:

“The Contractor shall ensure that the performance guarantee remains valid and enforceable until the
Certificate of Completion is issued.”

SCC 6.10.4 Delivery, dissatisfaction with and payment of payment certificate
Delete “within 28 days” in the third sentence and substitute “within 30 days”.
SCC 6.10.8 Contractor’s completion statement

Delete “within 28 days” in the third sentence and substitute “within 30 days”.

CIDB OPEN TENDER: Contract Ver. 01-09-2021: COTO C8



Province of KwaZulu-Natal Contract No. ZNB00948/00000/00/IXO/INF/21/T
Department of Transport

SCC 6.10.9 Final Payment Certificate
Delete “within 28 days” in the second sentence and substitute “within 30 days”.
SCC 10.1.5 Employer’s Agent’s ruling on Contractor’s Claim

Delete “within 28 days” in the first sentence and in Clause 10.1.5.1, and substitute “within 56 days”.
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C1.2.2: DATA PROVIDED BY THE EMPLOYER

The following contract specific data are applicable to this contract.

CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE EMPLOYER

1. GENERAL

SCC1.1.1.14 The time for achieving Practical Completion is 24_months from the date of
commencement of the Works, including non-working days and special non-working

days.
1.1.1.26 Pricing Strategy: The Contract is to be a Re-measurement Contract.
1.1.1.15 Name of Employer: Province of KwaZulu-Natal represented by Head of

Department: Department of Transport

1.2.1.2 Address of Employer:
Physical: Postal:
172 Burger Street Private Bag X 9043
Pietermaritzburg Pietermaritzburg
3201 3200

E-mail: Joyce.dludla@kzntransport.gov.za

Telephone No: (039) 834 0500 Fax No: (039) 834 0555

1.1.1.16 Name of Employer’s Agent: Mr A Mathaba
1.2.1.2 Address of Employer’s Agent:
Physical: Postal:
No 3 Village End Avenue Private Bag X 203
Underberg Underberg
3257 3257

E-Mail: Ayanda.Mathaba@Kzntransport.gov.za

Telephone No: (033) 701 1400 Fax No: (033) 701 1193
3. EMPLOYER’S AGENT
3.2.3 The Employer's Agent is required to obtain the specific approval of the Employer

before executing any of his functions or duties according to the following Clauses:

SCC 5.3.1: Give the Contractor notice of the commencement date of the Works.

6.3.1: Order any work as a Variation Order.

6.3.1: Order any work which requires the utilisation of the provision for contingencies
in the Contract Sum.

6.3.1: Order any work which requires the Contract Price to exceed the Contract Sum.

10.1.5: Ruling on a Contractor’s claim.

CIDB OPEN TENDER: Contract Ver. 01-09-2021: COTO C10



mailto:Joyce.dludla@kzntransport.gov.za

Province of KwaZulu-Natal Contract No. ZNB00948/00000/00/IXO/INF/21/T
Department of Transport

CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE EMPLOYER
4, CONTRACTOR’S GENERAL OBLIGATIONS
SCC4.1.1 The contract participation goal for local labour content is 6%.

The penalty for failing to achieve the monetary value of the above target set by the
Employer for local labour content in terms of Part E: Expanded Public Works
Programme of section C3.3 Particular Specifications in Part C3: Scope of Work, is 5%
of the monetary value by which the achieved monetary value falls short of the target
monetary value.

The contract participation goal for Targeted Enterprises is 35%.

The penalty for failing to achieve the monetary value of the above target set by the
Employer for contract participation by Targeted Enterprises in terms of Part F: Small
Contractor Development of section C3.3 Particular Specifications in Part C3: Scope of
Work, is 5% of the monetary value by which the achieved monetary value falls short of
the target monetary value.

SCC4.4.2 In accordance with regulation 12.(3) of the Preferential Procurement Regulations, 2017,
the Contractor may not subcontract more than 25% of the value of the contract to any
other enterprise that does not have an equal or higher B-BBEE status level of
contributor than the Contractor, unless the contract is subcontracted to an EME that
has the capability and ability to execute the subcontract.

SCC4.10.1 The Contractor and his subcontractors shall be registered with the Bargaining Council
for the Civil Engineering Industry, and comply with the wage rates and conditions of
labour agreed by the Bargaining Council for the Civil Engineering Industry, except
where a specific industry publishes its own wage rates and conditions of labour.

The wage rates and conditions of labour employed under the Expanded Public Works
Programme, shall comply with the Ministerial Determination 4, issued in terms of the
Basic Conditions of Employment Act of 1997 by the Minister of Labour in Government
Notice No. R347 of 4 May 2012.

5. TIME AND RELATED MATTERS

SCC5.3.1and The date of commencement of the Works shall be within 28 days, after the
5.3.2 Commencement Date.

The following documentation shall be submitted within 14 days of the Commencement
Date by the Contractor before commencing to carry out the Works:

() Health and Safety Plan (refer to Clause 4.3);

(i) Form C1.4 ‘Agreement in terms of Section 37(2) of the Occupational Health
and Safety Act No. 85 of 1993’ to be signed by the Contractor and the
Employer (refer to Clause 4.3);

(iiiy Proof of registration and good standing with the compensation fund or with a
licensed compensation insurer as contemplated in the Compensation for
Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993) (refer to
Clause 4.3);

(iv) Initial Programme (refer to Clause 5.6);

(v) Security (refer to Clause 6.2); and

(vi) Insurance (refer to Clause 8.6);

(vii) appointments and proofs of competency [CR 5(1)(h)].

5.8.1 The non-working days are Sundays.
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CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE EMPLOYER
The special nhon-working days are:
(i) the statutory public holidays in terms of the Public Holidays Act;
(i) the foreseeable election days declared as a statutory public holiday; and
(i) the annual year-end shutdown period as recommended by the Bargaining
Council for the Civil Engineering Industry.
5.13.1 The penalty for failing to complete the Works is 0,05% of the Contract Sum per day, up
to a maximum limit of twenty-five thousand rand per day (R25 000,00 per day).
5.14.1 The requirements for achieving Practical Completion are as stated in General
Conditions of Contract 2015.
5.16.3 This clause is not applicable
PAYMENT AND RELATED MATTERS
6.
The security to be provided by the Contractor shall be:
SCC6.2.1
Fixed Performance Guarantee of 8% of the first One Million Rand plus 3,5% of
the balance of the Contract Sum.
The percentage allowance to cover overhead charges is 10%.
6.5.1.2.3
The value of payment certificates issued shall be adjusted in accordance with the
6.8.2 Contract Price Adjustment Schedule with the following data.

The values of the coefficients for calculating the Contract Price Adjustment Factor are:

CE material
index
Work Category a b c d (excluding
bitumen)
Earthworks _ (with 015| 05 | 02 | 015
culverts and drainage)
Road works - new Roads,
construction and 02 | 04 025/ 015 general
upgrades
(excluding bitumen)
Rehabilitation/
resurfacing works 0,2 /1035|035 0,1
(excluding bitumen) Roads,
. : refurbishment
Routmg maintenance 048 | 037 | 005 | 01
(excluding bitumen) X

“L”, “P”, “M” and “F” are defined as follows:

"L" is the “Labour Index” and shall be the Consumer Price Index for “Geographic
Indices > CPI per province > KwaZulu-Natal” as published in Table A of the Statistical
Release P0141 of Statistics South Africa.

“P” is the “Construction Equipment Index” and shall be the Construction Materials Price
Index for “Plant and equipment” as published in Table 4 of the Statistical Release
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CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE EMPLOYER
P0151.1 of Statistics South Africa.
“M” is the “Materials Index” and shall be the Construction Materials Price Index as
published in Table 6 of the Statistical Release P0151.1 of Statistics South Africa for:
Road works (Schedules A, D, F and G):
“Civil engineering material — roads, general (excluding bitumen)”

“F” is the “Fuel Index” and shall be the Producer Price Index for “Coke, petroleum,
chemical, rubber and plastic products > Coal and petroleum products > Diesel” as
published in Table 1 of the Statistical Release P0142.1 of Statistics South Africa.
The base month is the month preceding the month of tender closure.
Any index calculated by means of a linking factor between an old and new index, shall
be rounded to one decimal place.

6.8.3 Price adjustments for variations in the cost of bitumen as a special material are
allowed.
Only the net bitumen content of asphalt and bituminous products shall be subject to
variations in cost, and no account shall be taken of transport, emulsifiers, diluents or
modifiers that may be supplied ex refinery or added later.

6.10.1.5 The percentage advance on Plant and materials not yet built into the Permanent Works
is 80%.

6.10.3 The percentage retention on the amounts due to the Contractor is 10%.
The limit of retention money is 5% of the first One Million Rand plus 1,6% of the
balance of the Contract Sum excluding contingencies, contract price adjustment, and
VAT.
A retention guarantee in lieu of a cash retention is permitted.

8. RISKS AND RELATED MATTERS

8.6.1.1.2 The value of Plant and materials supplied by the Employer to be included in the
insurance sum is nil.

8.6.1.1.3 The amount to cover professional fees for repairing or reinstatement of damage to the
Works to be included in the insurance sum is nil.

8.6.1.2 Special Risks Insurance issued by SASRIA is required.

8.6.1.3 The limit of indemnity for liability insurance is R10 000 000,00 (ten million Rand only) for

any single liability claim. Liability insurance shall include spread of fire risk.
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CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE EMPLOYER
10. CLAIMS AND DISPUTES
10.5.2 Disputes shall be referred to ad-hoc adjudication.
10.5.3 The number of Adjudication Board members to be appointed shall be one.
10.8.1 Unresolved disputes shall be determined by court proceedings.

DATA WITH REFERENCE TO C3.3 PARTICULAR SPECIFICATIONS

PART F SMALL CONTRACTOR DEVELOPMENT
F2.9 The target area for local labour is Dr Nkosazana Dlamini-Zuma Local Municipality

The target area for Targeted Enterprises is Dr Nkosazana Dlamini-Zuma Local
Municipality.
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C1.2.3: DATA PROVIDED BY THE CONTRACTOR

The following contract specific data are applicable to this contract.

CLAUSE CONTRACT SPECIFIC DATA PROVIDED BY THE CONTRACTOR
1. GENERAL
1.1.19 NamMeE Of CONtraCtOr: oo e e
1.2.1.2 Address of Contractor:
Physical: Postal:
6. PAYMENT AND RELATED MATTERS
6.8.3 The tenderer shall complete the table below with respect to each of the special

materials listed. This information shall be used to calculate the variation in
cost of the special materials.

The rates and prices for the special materials for the base month which is the
month preceding the month of tender closure, shall exclude VAT but shall
include all other obligatory taxes and levies.

The tenderer shall append to this page a letter from the supplier confirming the
supply price for the net bitumen content of asphalt and bituminous products.

A change of supplier due to circumstances beyond the control of the
Contractor may be considered, subject to the submission of supporting
documentation to the Employer’s Agent for valuation to calculate the difference
between the rate or price of the special material entered in the table below and
the equivalent rate or price actually paid by the Contractor, and for approval.

SPECIAL MATERIALS UNIT | RATE OR PRICE FOR THE BASE
MONTH

50/70 penetration grade bitumen BON | e

Signed on behalf of the Tenderer:
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C1.3: PERFORMANCE GUARANTEE

PRO FORMA
PERFORMANCE GUARANTEE

For use with the General Conditions of Contract for Construction Works, Third Edition (2015).

1. GUARANTOR DETAILS AND DEFINITIONS

G0 1= g (o] il 1 4TS =T o ST PO O PP PPPPPPPPUPPPINS
e 01 A Tor= L= o [0 =27 TP PP PTPPPR P
B =] ol (o) V=T il 14T T= T T PP PP PP PO P O PPPPPPPPPPPPINS
070 g1 =Tt (o] il o 1 1=T 1P TP PP O PP PO PPPPPTPPUPPPINS
“EMPIOYEI'S AQENT IMEANS: ... .eiiii ittt e e et e e e st bt e e e s be e e e e aab et e e e sabbe e e e anbbeeeeanbneeeeanbbneaeanes
Ao T4 N 1 0 1= 1= PP PP PUP PP PPPRRP
ST I 1 TT= T PO PR PP PSPPI PPRRRPRR

“Contract” means: The Agreement made in terms of the Form of Offer and Acceptance and such
amendments or additions to the Contract as may be agreed in writing between the parties.

“Contract Sum” means: The accepted amount inclusive of tax Of R ......ccccveiiiiiiiiiii e,
AMOUNT N WOTTS: ittt ettt e ettt e e e e e oo kbt be e et e e e e e oo R bbb e et e e e e e e o R a bbb e e e e e e e e e aan bbb e eeeeeeeaesannbnneeeaaeesaannnes
“Guaranteed Sum” means: The maximum aggregate amount Of R .........cooiiiiiiiiiiiiiiiiee e
N 1o 10 T IR0 o £ SRR

“Expiry Date” mMeans: .......ccooiiiiiii or any other later date set by the
Contractor and/or Employer provided such instruction is received prior to the Expiry Date as indicated here.

2. CONTRACT DETAILS

Employer’s Agent issues: Interim Payment Certificates, Final Payment Certificate and the Certificate of
Completion of the Works as defined in the Contract.

3. GUARANTOR’S LIABILITY

3.1 The Guarantor’s liability shall be limited to the amount of the Guaranteed Sum.

3.2 The Guarantor’s period of liability shall be from and including the date on which the Performance
Guarantee is signed, up to and including the Expiry Date, or the date of issue by the Employer’s Agent
of the Certificate of Completion of the Works, or the date of payment in full of the Guaranteed Sum,

whichever occurs first.

3.3 The Employer’'s Agent and/or the Employer shall advise the Guarantor in writing of the date on which
the Certificate of Completion of the Works has been issued.
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4. CONDITIONS APPLICABLE TO THIS PERFORMANCE GUARANTEE

4.1 The Guarantor hereby acknowledges that:

41.1

41.2

4.2

42.1

422

Any reference in this Performance Guarantee to the Contract is made for the purpose of
convenience and shall not be construed as any intention whatsoever to create an accessory
obligation or any intention whatsoever to create a suretyship.

Its obligation under this Performance Guarantee is restricted to the payment of money.

Subject to the Guarantor’s maximum liability referred to in 3.1, the Guarantor hereby undertakes to pay
the Employer the sum certified upon receipt of the documents identified in 4.2.1 to 4.2.3:

A copy of a first written demand issued by the Employer to the Contractor stating that payment of a
sum certified by the Employer’s Agent in an Interim or Final Payment Certificate has not been made
in terms of the Contract and failing such payment within seven (7) calendar days, the Employer
intends to call upon the Guarantor to make payment in terms of 4.2.2;

A first written demand issued by the Employer to the Guarantor at the Guarantor’s physical address
with a copy to the Contractor stating that a period of seven (7) days has elapsed since the first
written demand in terms of 4.2.1 and the sum certified has still not been paid;

4.2.3 A copy of the aforesaid payment certificate which entitles the Employer to receive payment in terms

4.3

of the Contract of the sum certified in 4.2.

Subject to the Guarantor's maximum liability referred to in 3.1, the Guarantor undertakes to pay to the
Employer the Guaranteed Sum or the full outstanding balance upon receipt of a first written demand
from the Employer to the Guarantor at the Guarantor’s physical address calling up this Performance
Guarantee, such demand stating that:

4.3.1 the Contract has been terminated due to the Contractor's default and that this Performance

Guarantee is called up in terms of 4.3; or

4.3.2 a provisional or final sequestration or liquidation court order has been granted against the

Contractor and that the Performance Guarantee is called up in terms of 4.3; and

4.3.3 the aforesaid written demand is accompanied by a copy of the notice of termination and/or the

4.4

4.5

4.6

4.7

4.8

provisional/final sequestration and/or the provisional liquidation court order.

It is recorded that the aggregate amount of payments required to be made by the Guarantor in terms
of 4.2 and 4.3 shall not exceed the Guarantor’'s maximum liability in terms of 3.1.

Where the Guarantor has made payment in terms of 4.3, the Employer shall upon the date of issue of
the Final Payment Certificate submit an expense account to the Guarantor showing how all monies
received in terms of this Performance Guarantee have been expended and shall refund to the
Guarantor any resulting surplus. All monies refunded to the Guarantor in terms of this Performance
Guarantee shall bear interest at the prime overdraft rate of the Employer’s bank compounded monthly
and calculated from the date payment was made by the Guarantor to the Employer until the date of
refund.

Payment by the Guarantor in terms of 4.2 or 4.3 shall be made within seven (7) calendar days upon
receipt of the first written demand to the Guarantor.

Payment by the Guarantor in terms of 4.3 will only be made against the return of the original
Performance Guarantee by the Employer.

The Employer shall have the absolute right to arrange his affairs with the Contractor in any manner
which the Employer may consider fit and the Guarantor shall not have the right to claim his release
from this Performance Guarantee on account of any conduct alleged to be prejudicial to the Guarantor.
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4.9 The Guarantor chooses the physical address as stated above for the service of all notices for all
purposes in connection herewith.

4.10 This Performance Guarantee is neither negotiable nor transferable and shall expire in terms of 3.2,
where after no claims will be considered by the Guarantor. The original of this Guarantee shall be
returned to the Guarantor after it has expired.

4.11 This Performance Guarantee, with the required demand notices in terms of 4.2 or 4.3, shall be
regarded as a liquid document for the purposes of obtaining a court order.

4.12 Where this Performance Guarantee is issued in the Republic of South Africa the Guarantor hereby
consents in terms of Section 45 of the Magistrates’ Courts Act No 32 of 1944, as amended, to the

jurisdiction of the Magistrate’s Court of any district having jurisdiction in terms of Section 28 of the said
Act, notwithstanding that the amount of the claim may exceed the jurisdiction of the Magistrate’s Court.

GUANANTOI'S SIGNALOMY (L) ..eeeiiteiieiitiiee ettt ettt et e e e s bt e e e s bb e e e e sa b et e e e aabee e e e sabb e e e e aabbeeeeanbbeeeesnbneeeeanbbneaeanes
(OF>T o - o] | Y/ SRR
GUArANTOr'S SIGNALOIY (2) oooieiee i
(OF>T o - o] | Y/ SRR
WWItNESS SIGNALOTY (L) .eeevereiieeeieiieeeeeeeeeeeeeeeeeeeeeeeeeeeesasesaeaseeesssesesssssssssssssssssesssssssssssssssssesnssssssssssssnssssssssnsnnnsnnnnnnns

WWItNESS SIGNALOTY (2) .eeeveieeiieeeeeeeeeeeeeeeeeeeeeaseseseseeesesasseessseaesasseasssasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnnns
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Cl1.4: AGREEMENT IN TERMS OF SECTION 37(2) OF THE OCCUPATIONAL
HEALTH AND SAFETY ACT NO. 85 OF 1993

THIS AGREEMENT is made between The Province of KwaZulu-Natal represented by Head of Department:
Department of Transport
(hereinafter called the EMPLOYER) of the one part, herein represented by:

AN D i e e e e e et e e e oo e e e et e e ettt e e e e e e r e et e e e s e

INM NS CAPACITY B ..eiiiiiiiiie ittt ettt et e bt e e a bt e e e aa bt e e e ea b et e e e aa b et e e e s be e e e e s be e e e e anbr e e e e anbeeeeennnas

duly authorised to sign on behalf of the Contractor.

WHEREAS the CONTRACTOR is the Mandatary of the EMPLOYER in consequence of an agreement
between the CONTRACTOR and the EMPLOYER in respect of:

CONTRACT NO. ZNBO00948/00000/00/IXO/INF/21/T: PROVISION OF ROUTINE AND SAFETY
MAINTENANCE ON VARIOUS ROADS WITHIN THE UNDERBERG ZONE - HLANGANANI AREA
OFFICE

for the construction, completion and maintenance of the works;
AND WHEREAS the EMPLOYER and the CONTRACTOR have agreed to enter into an agreement in terms

of the provisions of Section 37(2) of the Occupational Health and Safety Act No 85 of 1993, as amended by
the Occupational Health and Safety Amendment Act No 181 of 1993 (hereinafter referred to as the ACT);

NOW THEREFORE the parties agree as follows:

1. The CONTRACTOR undertakes to acquaint the appropriate officials and employees of the
CONTRACTOR with all relevant provisions of the ACT and the regulations promulgated in terms
thereof.

2. The CONTRACTOR undertakes to fully comply with all relevant duties, obligations and prohibitions

imposed in terms of the ACT and Regulations: Provided that should the EMPLOYER have
prescribed certain arrangements and procedures that same shall be observed and adhered to by
the CONTRACTOR, his officials and employees. The CONTRACTOR shall bear the onus of
acquainting himself/herself/itself with such arrangements and procedures.

3. The CONTRACTOR hereby accepts sole liability for such due compliance with the relevant duties,
obligations, prohibitions, arrangements and procedures, if any, imposed by the ACT and
Regulations, and the CONTRACTOR expressly absolves the EMPLOYER and the EMPLOYER’'S
AGENT from being obliged to comply with any of the aforesaid duties, obligations, prohibitions,
arrangements and procedures in respect of the work included in the contract.

4, The CONTRACTOR agrees that any duly authorised officials of the EMPLOYER shall be entitled,
although not obliged, to take such steps as may be necessary to ensure that the CONTRACTOR
has complied with his undertakings as more fully set out in paragraphs 1 and 2 above, which steps
may include, but shall not be limited to, the right to inspect any appropriate site or premises
occupied by the CONTRACTOR, or to take such steps the EMPLOYER may deem necessary to
remedy the default of the CONTRACTOR at the cost of the CONTRACTOR.
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5. The CONTRACTOR shall be obliged to report forthwith to the EMPLOYER any investigation,
complaint or criminal charge which may arise as a consequence of the provisions of the ACT and
Regulations, pursuant to work performed in terms of this agreement, and shall, on written demand,
provide full details in writing of such investigation, complaint or criminal charge.

Thus signed at ..........ooiiiii e for and on behalf of the EMPLOYER
onthisthe .................. day of ... 20.........
SIGIN AT URE . ..
NAME AND SURNAIME: ... ittt bbb eebee e b abe b et et e b et st s b st st st st st st st 55855t s 55t 855 s b8 st st s st s ks bsbsbsbnbnbes
A P A T Y L e
WITNESSES: 1. i

2
Thussigned at .......cooviiii for and on behalf of the CONTRACTOR
onthisthe ................... dayof ..o, 20.........
SIGIN AT URE: ..o
NAME AND SURNAIME: ... e iiiitttittittttttteteteeeeeebeer e ae bbb e e e b et et st st st st st st st st sb st st st st st s 5555t 555 s s e s b s bs e bsbsbsbsbnnnnes
A P A T T Y . it
WITNESSES: 1. .ottt

2 e
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C1.5: RETENTION MONEY GUARANTEE
PRO FORMA

RETENTION MONEY GUARANTEE

THE HEAD: TRANSPORT
PROVINCE OF KWAZULU-NATAL
PRIVATE BAG X9043
PIETERMARITZBURG

3200

CONTRACT NO. FOR

ISSUED TO: the PROVINCE OF KWAZULU-NATAL, represented by HEAD: TRANSPORT (hereinafter
referred to as “the Employer”)

ON BEHALF OF: ..o ee e e e e r e r e e (hereinafter referred to as “the Contractor”)
In connection with
CONTRACT NO. iieieiiiiierrrrsrera s s s s e (hereinafter referred to as “the Contract”)

WHEREAS the Employer and the Contractor have agreed that the Contractor may provide a guarantee in
lieu of the whole or portion of the retention monies provided for under the Co